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arguably contained within the Ordinances' prohibition of "offers" in no way constitutes a 

violation of the First Amendment. 

1. Contrary to Plaintiffs' Claim, There is No 
"Long Line of Casesn Subjecting Promotional Discount 
Pricing to Review Under the First Amendment 

In their Reply Memorandum, Plaintiffs spend much time. arguing that the Price Ordinance 

is akin to the categorical prohibition ofunsolicited advertisements for conttaqeptives struck 

down Court Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60 (1983). See Reply Mem. 

at 5-7. Y ct, the federal statute at issue in Bolger bears slight resemblance to the Price Ordinance. 

As the Bolger Court noted, 39 U.S.C. § 3001(e)(2) banned '"[a]ny unsolicited advertisement of 

matter which is designed, adapted, or intended for preventing conception .... "' 463 U.S. at 61 at 

61 (quoting statute) (emphasis added). The focus of the statute in Bolger was upon the eontent 

ofinforrnation communicated by the plaintiffs. By contrast1 as noted, the plain language of the 

Price Ordinance does not regulate content, but instead focuses. upon specific commercial 

activity-the local sale and distribution of a particular consumer product. 

Unlike the plaintiffs in Bolger, who were prevented from mailing flyers which both 

promoted specilic products and provided information a!bout prophylactics in general, see id. at 

information they vvant to whomever they want about their products, short of actually offering to 

engage in conduct 

Cmtrary to Plaintiffs' claim in their Reply Memorandum, there is no "long line of cases" 

holding that the furnishing of coupons and price discounts must be subject to review under 

Cemral Hudson. Reply Mem. at 7. Indeed, the Price Ord.inanee bears no resemblance to the 

App. Div. 1990) and Ralph Rosenberg Court Reporters, Jne.. v. Fazio,. 811 F.Supp .. 1432,.1442 
(D. Haw. 1993). 
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statutes, advertsing or other speech, cited by Plaintiffs. See Rockwood v. City of 

Burlington, Vt., 21 F.Supp.2d. 411, 415-416 (D. Vt. 1998) (advertising ban oftobacco products); 

Knapp v. lvfiller, 843 F.Supp. 633~ 640-41 (D. Nev. 1993) (discharge of a public employee based 

upon involvement in operation oflegal brothel); Wild Wild West Gambling Hall & Brewery, Inc. 

v. City of Cripple 853 F.Supp. 371, 373 (D. Colo. 1994) (solicitations ban.applied to 

casino Bailey v. Morales, 190 F .3d 320, 322 (5th Cir. 1999) (solicitations ban applied 

to chiropractors). 

'""''"'""'"' suggestion that Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001)? or more 

recently, Xat'l. Assoc. of Tobacco Outlets, Inc. v. City of Worcester, 2012 WL 1071804 (D.Mass~ 

2012), surmort the notion that the City does not have a substantial interest in stemming nicotine 

addiction rates in the City is nonsensicaL As Plaintiffs' admit, in both Lorillard and City of 

Worcester. courts considered measures which expressly prohibited "non-misleading 

advertising," and were designed to "protect adults from tobacco advertising.~~ See Reply Mem. a.t 

14, quoting City of Worcester. Here, as noted, the Ordinances contain no such advertising 

prohibitions. See Defendants' Mem. at 43-44. 

no avail is Plaintiffs' citation to Coldwell Banker Re;sidential Real Estate 

Services oflllfnois, Inc. v. Clayton, 105 IlL2d 389,475 N.E. 2d 536 (Ill. 1985), which held (with 

a statute prohibiting real estate brokers from offering financial inducements 

to prospective clients payable from the proceeds of real estate closings violated the plaintiffs' 

First 1\ mcndmcnt rights. See Plaintiffs* Reply Mem. at 8"9. Notably, Plaintiffs fail to address 

two sut·,~~,xtHeJ1t cases cited in the TCLC's Memorandum involving the very same Coldwell 

Banker TCLC Mem. at 14-15 n. 7. After extensive analysis, both subsequent 

decisions upheld simliar state provisions based upon the very distinction between expressive and 
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routine commercial conduct Plaintiffs have consistently ignored. See Cold-well Banker 

Residemla!Real Estate Servs. v. Missouri Real Estate Comm'n., 712 S.W.2d 666 (Mo. 1986); 

Coldwell Banker Residential Real Estate Servs. v. N.J. Real &tate Commrn., 576.A.2d 938 (N.J. 

Super.Ct. App. Div. 1990). 

Finally, Plaintiffs' reliance upon Discount Tobacco City & Lottery, Inc. v. United $tq.tes, 

674 .F3d 509 (6th Cir. 2012) (see Reply Mem. at 9, 11) is misplaced. The case does not support 

Plaintjffs' argument that the Ordinances impinge upon protected cQrnme:rcial speech and, must be 

subject to the Central Hudson test. Unlike the Plaintiffs here; the Sixth Circuit recognized. the 

ne.ed to focus upon whether a challenged regulation actually impinges a,pon the 11commtlD.icative 

aspects 11 of an activity. See id. at 538-39> citing Metromedia, Inc. v. City ofSan Diego, 453 U.S. 

49()~ 502 (1981). Indeed, only one of the banned activities considered in Discount Tobacco City 

&Lottery, the distribution of free samples of tobacco products, would even be covered by 

either the Price or Flavored Tobac.co Ordinanc.e, and the Sixth Circuit disposed of the First 

Amendment challenge with respect to that one activity in summary fashion. See id. at 541.6 As 

TCLC noted5 if anything is to be gleaned from Discount Tobacco City & Lottery, it is the 

ease by the Ordinances would pass muster under Central Hudson were it applicable. See 

TCLC at 26 n. 9. 

6 The Circuit also rejected a facial challenge to the constitutionality of the FSPTCA, 
concluding that various requirements of the Act-including: (a) new mandated warnings labels 
on consisting of graphic, color images of the negative health effects of smoking, 
and(b) various prohibitions relating to the labeling and advertising ofso-called modified risk 
tobacco products, i.e., products which will allegedly reduce the risk of tobacco-related disease-­
PasSed muster under Central Hudson. See Discount Tobacco City & Lottery, 674 F..3d at 522.-
537. 

8 

Case 1:12-cv-00096-ML-LDA   Document 55   Filed 07/30/12   Page 13 of 23 PageID #: 1208



2. Plaintiffs' Claim that the Flavored Tobacco Ordinance Prohibits 
Protected Speech is Not Supported by Either the Cited Cases 
or the Plain Language of the Ordinance 

Plaintiffs' conclusion that the Flavored Tobacco Ordinance somehow impedes 

constitutionally protected speech is based upon two spurious argt.tm.ents. First~ .Plaintiffs, citing 

one sentence in Ordinance's definition of "flavored tobacco product, 11 claim that the 

Orp.inance "bans products based not upon their ingredients, but on how they are deserlbed:' See 

Reply at 33. The relevant sentence actually provides that: 

A public statement or claim made or disseminated by the manufacturer of a 
tobacco product, .or by any person authorized or permitted by the manufttcturer to 
make or disseminate public statements concerning such tobacco product, that such 
tobacco product has or produces a characterizing flavor shall constitute 
presumptive evidence that the tobacco product is a flavored tobaeco product. 

Flavord Tobacco Ordinance,~ 6. 

case cited by Plaintiffs in support of their argument is not on point. See Reply 

Mem. at 

a portion of a Virginia statute providing that "any ... burning of a cross shall be prima facie 

evidence of an intent to intimidate a person or group of persons•• was tmco.nstitutional. !d. at 

636, Va. Code Ann. § 18.2-423. Obviously, however, the potential to chill core political 

speech the Virginia statute challenged in Black beats slight .resemblance to the 

challenged portion of the Flavored Tobacco Ordinance here, which, as noted, does not even 

impinge protected commercial speech, never mind Gore political speech. Moreover, Plaintiffs 

have simply ignored the fact that, as noted by the TCLC, the argument 11flies in the face of 

precedent flatly rejecting precisely that sort ofhyperbofic extension ofthe First Amendment." 
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Se,e TCLC Mem. at 5 note 3, citing Whitaker v. Thompson, 353 F.3d 947 (D.C. Cir. 2004) and 

Wi:~consin v. Mitchell, 508 U.S. 476, 489 (1993).' 

Plaintiffs second argument is based upon their claim that the use of the term "concepts11 

in t:}le definitional section of the Ordinance opens the door to the inclusion of 11tobacco, menthol, 

mi:nt or wintergreen'' products, which admittedly would be federally preempted under the 

FSPTCA See Reply Mem. at 34. Plaintiffs base this fear largely upon what they characterize 

as the City's • "'"'"""'" to "unequivocally disavow this interpretation. It ld. In fact~ .as Defendants 

clearly stated, "the plain language ofthe Ordinance prohibits only the sale of'flavored tobacco: 

prQducts,' see Flavored Tobacco Ordinance, § 14w309, which are clearly limit~d to prodae:ts that 

impart a 'characterizing :flavor,' see id., § 14-308 at, 3, which in turn are defined so as to clearly 

and expressly exclude 'the taste or aroma of tobacco, menthol, mint or wintergreen."' 

Defendants' Mem. at citing id. 

C. Both Ordinances Would Satisfy Either the O'Brien 
or Central Hudson Tests, Were Either Applicable 

If one were to assume for argument's sake that the conduct prohibited by the Ordinances 

was protected by the First Amendment, the constitutionality of the Ordinances would be 

determined not with reference to Central Hudson, which applies to commercial speech, but 

under the four-part test applicable to protected conduct set forth in United Statesv. O'Brien, 391 

7 Plaintiffs attempt to distinguish Whitaker by continuing to blatantly misrepresent whatthe 
Flavored Tobacco Ordinance prohibits. Like the stamte interpreted by the FDA in Whitaker, the 
Flavord Tobacco Ordinance prohibits sales, and actual offers of sale, of a :particular product, not 
speech associated with the product, Plaintiffs' mantra to the contrary notwithstanding. In any 
event, if this Court for any reason concludes that the one sentence is constitutionally infirml the 
sentence should be and the remainder ofthe Ordinance upheld for the same reasons 
discuss~dby Defendants with respect to the legality of the City's Licensing Ordinance and its 
reb1tionship to the Ordinance.. See Defenedants' Mern. at 69-72, citing, inter qlia, Fre:e 
Enter. Fund v. Pub. Co. Accounting Oversight Bd, _US . .......:; 130 S. Ct. 3138, 3161 (2010). 
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u.s. 377 (1968). Defendants' Memorandum at 39-40. Af. has been di~?cussed (see id. 

at 40-4 1 ), Plaintiffs' claim that the tests under Central Hudson and O'Brien are nsubstantia:Ily 

similar'' (~ee Reply Mem. at 21) is belied by the Court's application of the QtBrientest in 

Lorillard, which was decided almost a decade after the most recent case relied upon by 

Plaintiffs, Reply Mem. at 21, citing United States v. Edge Broad. Co., 509 U.S. 418,429 

(1993). Yet, Plaintiffs have spent little time attempting to argue that the Ordinances wouldl)Dt 

pass O'Brien. Perhaps this is because, as noted by the TCLC, the O'Brientt=:Stis 

not stringet1t and laws evaluated under O'Brien are rarely overturned. See TCLC Mem. at27.8 

Defendants have already expended considerable time discussing the evidence which 

satisfies Central Hudson. See, e.g., Defendants' Mem. at 42-45. Yet, in their Reply 

Memorandum, Plaintiffs highlight their expert's speculation that the Price Ordinance might not 

be efrective since, his opinion, it might not prevent tobacco retailers from di$counting ih~ir 

products, consistent with the state's minimum price law. See Reply Mem. at 15-16, citing the 

R~ynolds' Dec. at ,1,]68-69. And Dr. Reynolds also speculated that "the Flavor Description 

Otdinance may have no effect on youth tobacco use because it does not address the documented 

risk for such use." Id. at 36, citing Reynolds Decl., ,, 45-59, 77. The speculation-

no1:htrtg more than an attempt to second--guess legitimate policy choices made by a local 

l~gisbtive body been squarely refuted by three nationally prominent e:xperts. See 

supporting affidavits of Dr. Chaloupka, , 65 at 38; Dr. Connolly, 1 3:6 at 18; and Prt>~sor 

Eriksc·n~ ~ 15 at 5. 

Incredibly, Plaintiffs also claim that the City "qffers no evidence!l fhatei:ther the Price or 

Flavored Tobacco Ordinance, would be effective. See Reply Mem. at 16, 36. In fact. contrary to 

8Ser supra, note 1 at 2. 
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Plainti !Ts' curious assertion, Defendants have presented an overwh~lming amount of evidence 

from a variety of sources establishing that: 

(1) 

(2,) 

(3) 

D. 

couponing and multi-pack discounts are two effective ways that the tobacco 
companies have implemented targeted price discounts that are especially effective 
with respect to young smokers. See Defendants' Mem. at 12-18 and authorities 
cited therein; 

the tobacco companies also encourage the use of their products by young people 
by aggressively promoting flavored cigarettes, smokeless tobacco. products, and 
products characterized as cigars. See id. at 19-21 and.authorities cited therein; 

both Ordinances would be effective and a substantial benefitto public health. .See 
id. at 38, quoting supporting affidavits ofProfessor Chaloupka, Dr. Connolly, and 
Professor Eriksen. 

Plaintiffs' Federal and State Preemption Arguments are 
No More Convincing than their First Amendm:en:tCiaim 

1. Plaintiffs Have Essentially Ignored tb.e 2009 A:ntendment 
to the FCLAA and Continue with their Erronenus Claim 
that the Price Ordinance Somehow Regulates Content 

As Defendants have detailed at some length, Congress amended the Fedetal Cigarette. 

Labeling and Advertising Act of 1965 (the "FCLAA''), 79 Stat 282 (1965), in2009, see 

Defendants' Mem. at to expressly provide that: 

15 u.s.c. § 

N m withstanding subsection (b), a State or locality may enact statutes and 
promulgate regulations, based on smoking and health, that take effectaf:ler the 
effective date of the (FSPTCA] imposing specific bans or restn'cti(lnS on the ttme, 
place, and manner, but not content, of the advertising or promotion of anY 
cigarettes. 

(emphasis added). By focusing on provisions which regulate content., the 

2009 um1endmcnt highlights the original, and primary, purpose ofthe preemption provision; i.e., 

to avoid the proliferation of state and loeallawsthat would impose varying labeling. and 

~closure obligations upon tobacco companies. See Defendants' Mem. at 50, citing IS U.S,C, § 

1331. This was mack clear by the actual holding in 23~34 94th St. Grocery Corp .. v. N.Y. C. Bd. 

12 

Case 1:12-cv-00096-ML-LDA   Document 55   Filed 07/30/12   Page 17 of 23 PageID #: 1212



ofHealth, No. 11-91,2012 U.S. App. Lexis 14086, (2d Cir. July 10, 2012), the only post-2009 

amendment case cited by Plaintiffs, where the Second Circuit stated: 

Thus, 

Moreover, 

we do not hold that every state or loeal regulation affecting 
''"'"'~'"'''""' violates the Labeling Act's preemption clause. Section 1334(c) 
twn\i!{i!"" a harbor for laws regulati11g the time, plac.e, or manner of 
promotional activity. [footnote omitted]. For example, the City's requirement that 
rcHtllers d!Sp!ay cigarettes only behind the counter or in a locked container1 se.e 

L § 1399-cc(7), clearly affects promotional displa~. but would 
this exception, as it only affects the place and manner of the display. 

requm~m~mts or prohibitions directly affecting tnecvntento,fthe 
m:trlmacLure.r:s promotional message to consumers are preempted, 

Price Ordinance does not concem itself ·with content. it is not preempted. 

!'is' suggestion that the Ordinance is not a valid "time, place and manner" 

the plain language of the Ordinance or the two cases cited 

of which even involved commercial speech and both of which involved 

unlike the Ordinances here, contained explicit and br'Oad restrictions upon the 

content ofclearly l:lrotected speech. 10 

the 

9:Plaintiffs~ claim that Defendants asserted that Lorillard was ,reversed in its entirety as a result of 
the see Reply Mem. at 26 n. 6, is disingenuous. Read in context.it is clear 
that Defendants v\'C:re not suggesting that Lotillard was not binding on any number of points. 
Defendants were making the point that the portjon of the decision which relied upon the 
FLCAA would be decided differently in light of the 2009 amendments, which were 
directly on point 
Hl In City of Ladue v. Gilleo, 512 U.S. 43 (1994), the Court struck down a municipal ordinance 
which prohibited from displaying any signs on their property except residence 
identification signs advertising the sale or rentalofthe property, and signs warning of 

512 at46A7. Clarkv. Cmty.for Creative Non-Violence, 468 U.S. 288 
hand, involved a National Park Service regulation prohibiting camping in 

as applied to prohibit demonstrators from sleeping in Lafayette Park and 
the in connection with a demonstration intended to call attention to the plight pfthe 
honK ,:ss. See ·16~ U.S. at 290-91. 
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obligations from jurisdiction to jurisdiction, is overblown. As Defendants have noted repeatedly, 

th~,Ordinance simply does not concern itself with the content of advertisements or of 

promotional material~ and there is no evidence that Congress intended to interfere. with the 

traditionalpoliee power of state and local governments to regulate the sale and/or distrib:utiol:l of 

tobacco products, so long as those efforts did not regulate the content used by cigarette 

companies in their labeling and advertising, 

2. Plaintiffs' Conjecture is. Not a Proper Su~.titute .for the 
Plain Language of the FSPTCA's Savings Clause 

Judge McMahon's careful explication of the plain language of the relevant preservation, 

preemption and savings clauses contained within the Family Smoking Prevention and Tobacco 

Control Act (the "FSPTCA"), 123 Stat. 1776 (2009), is the best refutation ofPlaintiffs' argument 

that the Act preempts the Flavored Tobacco Ordinance. See Defendants' Mem. at 56~58, 

discussing U.S. Smokeless Tobacco Manufacturing Co., LLC v. City of New York; 703 F.Sup.p.2d 

349 (S.D.N. Y. 201 0) ("Smokeless Tobacco I"). Indeed, although Plaintiffs c~cterize the 

deeision as nmogical" and "faulty," see Reply Mem. at 42, and. provide their own policy-related 

arguments, see id. at 41 PlaintiffS only cite one case-Nat{l .. Meat Ass'n. v. Harris, _U.S. 

..,.,.., 132 S.Ct 965 (2012) -in support of their argument that the FSPTCAdoes net mean what it 

says. 

The problem with relying solely upon Harris, however, aside from thealready-noted 

distinguishable facts, see Defendants' Mem. at 58-59, isthattheplain l~ge of the Fed¢ral 

Meat Inspection Act, 21 U.S.C. § 601, et seq. and its.single preemption provision bears slight 

resemblance to the text of the three provisions of the FSPTCA. Yet, as Judge McMahon noted: 

[t]he preeminent canon of statutory interpretation requires us to 'presume that [the] 
legislature says in a statute what it meaJlS and means in a statute what it says 
there." BedRocLtd. LLCv. UnitedStaies,54l U.S.l76, 183,1 (2004)(citing 
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Connecticut Nat. Bank v. Germaine, 503 U.S. 249, 253:..54, 1 (1992)). The plain 
tangm1gc of the FSPTCA evidences no intent to preempt a local ordinance 
restricting the off1avored tobacco. Indeed. the language of the. FSPTCA 
supports New York's authority to enact such a law. 

US. Smokeless Tobacco I, 703 F.Supp.2d at 343. 

3. Plaintiffs' Argument Relative to the Constitutionality of the LicensiD,g 
Ordinance Does Not Support tbieir Claims ofState Pre~mption with 
Respect to the Price and Flavored Tobacco Ordinances 

Plaintiffs col'tce<ie that there is no actual conflict between either the Price or FlaVQred 

Tobacco Ordinance and state law~ yet claim that the state has entirely occupied the field. of 

tobacco regulation. See Reply Mem. at 31. The argum¢nt, however, has been expressly rejected 

by the Rhode Island Supreme Court. As the Court concluded in Amico's, Inc. v. Mattos, 789 

A:2d 899 (RJ. 2002), General Assembly at no time' disclosed~ by implication or othe:rW.i:se, 

its 

court's reasoning in Inc .. but also by any fair evaluation of the factors to be used when 

attempting to identify areas of field preemption, see Defendants' Mem. at 64-66, applying factors 

set in Town Greenwich v. O'Neil, 617 A2d 104, 111 (R.I. 1992)), by·arguing th.at 

OWeil is inapplicable. According to Plaintiffs, the General Asoombly ha:s exclusive authority 

over business licensing, and therefore reference to the O'Neil factors would be in error. as thete 

are "clear guidelines defining the parameter of 'local' legislation." See Reply Mem. at 32. The 

inst.ead of actually challenging the validity of the Licensing Ordinance, Plaintiff"s 

use its presumed invalidity as a means to attack the Price and Flavored Tobacco Ordinances, 

which claim are enforceable exclusively through the City's allegedly illegal 

lic.ensing provisions. See id at 27. In fact, contrary to Plaintiffs' claim. the Ordinance.s are 
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enforceable by fines up to $500 prior to any penalty relating to licensure. See Flavored 

Protection Ordinance, § 14-310. Indeed, the General Assembly has specifically empowered city 

cQuncils to impose monetary penalties for the violation of ordinances not exceeding five hundred 

dollars ($500). See RIGL § 45-6-2. 

Second, Defendants have addressed Plaintiffs' axgument concerning the City's power to 

license tobacco retailers. See Defendants' Mem. at 66-69. However, if, as Plaintiffs suggest, 

licensing is beyond the City's power, this Court should simply sever the 

language in OrJinanccs which refer· to locallicensin,g, while upholding their remaining 

substantive prohibitions. See Defendants' Mem. at 69-72. Rather than address Defendants' 

substantive argument regarding severance, Plaintiffs instead misstate the holding in State v. 

Krzak, 196 41 7 (R.I. 1964 ). Contrary to Plaintiffs claim, Krzak.does .not support the notion 

that this Court should ignore the substantive law relative to severance. ln K:rzak, the court strl;tck 

down "''IF·v'"'t ordinance in its entirety simply because, unlike the Price and Flavored 

Protection Ordinances, its penalty provision directly contravened enabling state law, which 

in excess of $500. See id. at 419-420. 

~>l,.,, ... t,t·l'<'' suggestion that the state Constitution's silence on the issue oflicensing 

to e'-:clusion of the other state branches or political subdivisions," Reply Mem. at 

Island Supreme Court has made clear that 111absenta direct conflict 
bet,veen a statute and ordinance, or some other clear indication,. ~ither expr~ss or 

the General Assembly intended to :occupy the field . , .. to the 
exclusion of local ... authorities, state law will not be held to preempt lo~ 
u!l;um.u~,;t:::. in the area."' See Defendants' Mem. at 63, citing El Maroc.C<J Club, 
Inc v. Richardson, 746 A2d 1228, 1232 (R.I. 2000); 
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(b) the General Assembly has expressly empowered city councils to,enact ordinances 
11for well ordering, managaing" and directing of the prudential affairs and 
police of their respective towns and cities ... " See RIGL § 45-6-1; and 

(c) ''Section 40 l of the Providence Home Rule Charter empowers the City Council to 
enact ordinances 'for the welfare and good order of the City,'aslong as they do 
not conflict with existing state law." See Defendants' Mem. at 63. 

III. CONCLUSION 

For all the above reasons: ( 1) Plaintiffs' Joint Motions should be denied; (2) Defendants' 

Cross-Motion for Summary Judgment should be granted; and (3.) an order should enter 

di:smissing the Complaint in its entirety and directing the entry of judgment fortbe Defendants. 

July 30, 2012 
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